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One of the major breakthrough in the amendment of criminal procedure law 
issued in 2012 was the official foundation of  the exclusion procedure of the 
illegally obtained evidence, which Reflects the great progress of China's criminal 
justice and the unremitting efforts put on. It attracts much attention in the 
procedure for that the judicial preliminary examination authority is in a core 
position in starting the procedure. The core connotation lies on the inner 
conviction on the Legitimacy of evidence of judges built by reviewing the 
exclusion application, The judicial preliminary examination authority and the 
defense right of exclusion application restrict and supplement of each other. The 
realization procedure contains two situations that the exclusion application is 
proposed before trial or during trial. Due to the fact that local court of various 
regions is still in the exploratory stage on the application of procedure of 
exclusion of the illegally obtained evidence, hence the performance of the 
judicial preliminary examination authority are still of  randomness and 
autonomy in judicial practice. Thus, the exclusion procedure is hard to start and 
work with  efficiency, which eventually lead to dilemmas in judicial trials of 
criminal cases. To trace down the reason behind, the vague preliminary burden of  
proof  put judges under the affection of inertial thinking, the disorder in burden 
of proof sharing make the deviation on judicial preliminary examination, the 
excessive consideration over the entity result of criminal cases make judges be 
overcautious over the exclusion of evidence. Therefore, effective regulation must 
be make on the preliminary examination authority, in response to the inevitable 
requirements of the restriction of authority on the criminal trial and development 
of procedure effectiveness. Through a comparative analysis on the initiating 
mode of procedure of exclusion of the illegally obtained evidence originated 
from advanced countries on legislation, it can be found that the regulation on the 
preliminary examination authority are treading different paths that lead to the 
same destination of the two law system, which provides valuable experience for 
reference. Based on the analysis above, this thesis tries to put forward an solution 















examination. Moreover, a multi-dimensional regulation access will be discussed 
and raised  through three levels as court trial procedure, judicatory and 
macroscopic system. 
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第一章  探源与剖析：初步审查权的理论渊源 




















                                                        
① 关于我国非法证据排除规则的规定包括《中国人民共和国刑事诉讼法》第 54～58 条，《最高人民法院关
于适用〈中华人民共和国刑事诉讼法〉的解释》第四章第八节，《关于办理刑事案件排除非法证据若干问
题的规定》和《关于办理死刑案件审查判断证据若干问题的规定》的相关规定。 
② 见《最高人民法院关于适用〈中华人民共和国刑事诉讼法〉的解释》第 99、100 条。 
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